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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
"AUSTIN |

Honorable George H. Sheppard
Comptroller of Public Accounts
Auatin, Texas

Dsar 8ir:

Lo

- ;. two letters addressed to you by }
Judgs of FTent County, relating

and receiving bids or pro-
ty deporitory of the funds
the Commiesionere! Court of that

24 0§/ $%0,000,00 and to sscure the county
funds 1MN\Eho -gount of $75,000 00. These bonds vere
delivered™en? approved. T. E. Hurdoch and several
-other individuals vweroc suretles on both of thsse
bonds, each furnishing a financisl statement at the
tine of tho presontation of the bonde. On Hr. Mur-
‘doch'e finoncial statoment thore wvas lieted, enong
other property, 3200 acres of grase land in deJthh
County, valued on the statoment at $24,000.00, against
which fhero was listed en indebtadreas to the State
Fund of $4800.00. .

.
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. County on the bonds and depository contract, which, -

- & Judguent in favor of Kent County againet all of the
+.defendant bondspmen, 1nclud1ng T. B, Murdoch for a

v bmtal cmdrnade.al mmsrs wi- a8t AanA hao
. YOLa8L Princlpil amoune o1 np.l.uv,'t.l.lqcu. This Ju.ug-

tgrte)

Honorable George H. Sheppard, page 2

'The Pirst Katlonal Bank of Jayton, Texas, fail--

-od on or about the 8th day of June, 1932, dsfaulting

on the above mentioned bonds. S8Suit was filed by Kent

upon trial in the Federal District Court for the
Northern District of Texas, at Iubbock, resulted in. :

" ment also foreclosed a deed of trust lien on the a-

“bove described land given by Mr. Murdoch as an in- ,%'5~"”

dennity securlty in connection v;th the,bonds.

*The Judgment Just. mentiondd wa= renderéd on "7 -:

July 18, 1934, Thereafter, end on the 25th day of.
. ¥ay, 1935. 7. E. Murdoch conveyed the land to-Kent . y,_;
- Qounty, Texzasg, 'a political subdivision of the State. .
- of Texas', rociting a conszideration of Ten Dollars. .
©-Murdoch was insolvent and by reason of this judg- .

ment EKent County held far more than fifiy per cent

.. of the claims sgainset him. A% the time this deed
. was executed the Comalssioners! Court satlsfied it-

:-:self that this was the only property owned by Hr,

"~ Hurdoch that was suvdbject to execution. The true con-
-pideration for the deed vas an intentlion on the part .

of all concernod to apply whatever the county chould

. - evepr receive for the land on the judgment mentioned-

ebove, vaich could never be collected in full. These
proceeds wero and are to go pro-rata to the separate
public¢ funds on deposit in the depo“itory bank at

: the time of its failure,

SKent County hes’ continued to own the'land for
the reaaons that thers has never been g fair offer .

. for the land, notvithstending that the county has
. repeatedly tried to find & buyer for eamo, and has,

therefore, continued to hold the tame in an attempt

to prescrve the public funds of the county. It has

never been leased or ronted end the county has ro-
¢elved nothing for its use,

Yo think the e uwlty owned by Kent County in the
Jand is worth sbout $2500.00, and bolleve the county
vill eventually realize that amount from sgame., This
is unpotented State School land and the permancht
echool funds holds a 116n for the unpaid purchase
price therefor, :

. 4



Honorable George ﬁ. Bheppard, page 3

- %At the time of the fallure of the depository

bank there wvas on deposit therein the following a-

nounts to the credit of each reepective fund;

"Oommon School District State & county

. funds $1,387.21
Common School Diatrict Local Main- , S
| tenance 6,551.46 -
* Common School Dietrict Schoolhouse RN
- bond o 13,106,115 :
- Common School District Rural Aid - 286,64
Common School District Bullding 90,06
County Available School o .71,284,18
Cownty Permanent: School 5,187 b6
County Administration i my 09.07 *
Court Mouse Boad "1, 759.01 -
- Jail Bond | _ . 646 Y8
-~ Rogd end Bridge Bond - # ,234,08
. lfpecial Road District No. 1 Bond : 1, 603 02
Special Road District Ho. 2 Bond 23,484.39
: Special Road District Ho. 7 Bond 18,628.56
- @oneral Fund Verrant Sinking 1, 1276.00
. County Highway VWarrant Sinking 337 13
- "Road & Bridge Warrant SinLing 175.65"
" General Fund , 239.27
" Jury Fund - .79 .36 T
- Road & Bridge Fund : Z5h On
. Permenent Improvement Fund * 11.59
County RHignvay Fund 833. 37

"phere hag been reimbursed to cach of the above

funds, from collections made from the receiver of the
dofunct bank and from the bondsmen, thirty-four per
cent of the gbove amounts, not counting the land
above described.

®pt the time of the failure of the depositoby

bank Kent County was not oporating on a cash basis,
some of the funds above appearing as 'current funds!
being seversl years behind. There was outstanding
seript, issued by the county clerk, against oach of
the laﬂt five named funds vhich had been reglatered

by the {reasursr, but on which there had been no cheeks

issued, for the reason that scrip previously regilstered

by the treasurer vas outstanding in sufficlent amounts

to take up the money then on deposit vith the deposi-
tory as zhown above.,"
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7+ "Eent County owns Sections Nos. 24 and 25 fn
© v Block T4 and Section 5 in Block 75, Public School
.~ Lands in Hudspeth County in addition to the lands
- described in my letter to you of this date and here-
©- o with etteched. The county acquired title to these
. .- three sections in a manner different from that by S
~ - which thoy eacquired title to the land described in . .
“t~"the attached letter. In addition to the information .
. given in the other letter, you are advised in con- . =~ =i:.
- pection with these three eactions a8 follove:

o %yhon the First Nationsl Bank of Jayton, Te.»:aa,
?éﬁ-failed the Coumptroller of Currency appointed a re- - i "
-7 - eelver therefor. After a portion of the assets of R
- '~ the defunct bank had been liquidated, the Coniptroller
- of Currency and & court of competent Jurisdiction au- .
- thorized and ordered the sale of the remsining as- |
. ...set8 to Kent County, it havihg becn the highest e e L
- = bldder for sald assgets and owning practically all - -
.2+ of the claime against the defunct bank: A deed to . .
% these three sectlons of land vas executed by the re- . - .-
- li#  ceiver end &ccepted by the county in vhich the con~ - -,
< gideration was resited és 810 end other good and
”J%-valuable eonwideration patd:

N

*"_*  PWith the exception of the fecte as herein stat-
i ed, the situation as to this land 1s the seme &3 8ot -ﬁrx
.;fi?,out in the attached 1etter. s . 3;;Q;
‘We have baen further advlﬂed that taxes lovied and aseessed againat
this land for State, county, and school purposes are delinquent for
one or more yeare prior to the time Keat County acqulired title
thereto, Also that taxes are delinguent for soveral yoars since
. the land vas acquired by said county. We are not advised whether
Kent County has, since it ecquired title to the land, legally and
anmually rendered the same for taxation: This fact may or may not
become important in determining the questions to be hereinafter
congldered. mhoqe unQtions nay be etated as follovss )

. (1) Vae the land, after 1t vas acquired by Kont
‘ County, subjoct to taxation.bdby either the State of
. Texas, Hudeeth County or the school district?

: {2) 1= Xent County, in order to protect its in- -
- terest in the land, required to psy the State of Texas,
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Hudspeth County, or the school district the dolin-
quent taxes vhich acorued against the land before
it acquirod samd?

The language used by Judge Funderburk concerning the
quention of the exemption from taxation of ths property involved
in the case of City of Abilene v. Stete, 113 8. W. (24 631 (Ap-

p1inn+-lna dtamid aoadl 418 arplicable to the f'nn'l-nq1 aftunt

4.
lioraln W §ed W gls W, m‘-l--vu ’ whe Sof “&J &Eﬁv“vﬁv e el W W alul B ale W BALE Wk W l

vhich we are hore concerncd. Be gaid: -

.. "Phe question of the exemption of said proper*‘" -
ty from taxation involves the proper interpreteation
of constitutional and statutory provisions, the o
material portions of vhich, arc as follova:

. WConst. art. 8, 8 1: tAll property in this

- .8tate, whether owned by natural persons or corpor-
.atlons, other than nmunicipal, chall be taxed in .
- proportion to Its value. ® * # Pprovided, that tvo
hundred and fifty dollers-vorth of household and '
‘Hitehen furniture, bolonging to each family in this -

o Staoe shall be exempt from taxation.' o

- - ®Const, .adt, 11, 8 9: 'The property of coun-
- ties, citics and towns, ovned and held only for
- public purposés, ® ¥ % gnd all other property Ge-
© voted exclusively to the use and benefit of the
 public shall be exeupt from * “73ftazation.

.. . -"const, art, 8, § 2: 15he Lpgiﬂlature nay,

. by general lays, ex empt from taxation public pro-
rty used for public purposes; ac¢tual places o
reiiclous vorehip; placee of"Burial not held for

private or corporote profit; all bulldings used ex -

clusively and ouwnad by persona or associations of - v
. persoans for school purposes and the necessary : ' '
. furniture of a&ll schocls, {also the endovment

funds of such institutions of lcarning end lands)
- . and institutions of purely public charity, and

ell lavs exemptilng property Ircm taxation other

than the pvo erty above mentloned shall bz null

and void.! , (Itzlics ours)

FRevisad Statutes 1925; art. 7150; ' '

"ithe following prorerty shall dbe exempt from
taexation, to-wit: ¢ Tew



Honorable George H. Sheppard, page &

*1411 property, vhother real or poreonal, be-
longing exclugively to this State, or any political
geubdivision thereof.!" (Underscoring ours)

Article VIII, Section 2, of the Constitution, euthorizes
the leglelaturse to pass general lawe exempting from taxation pub-
1ic property used for public purposes.

Article 7150, Revised Statutos, declores that ®All pro-
perty, whether real or personal belonging exclusively to this State
or eny political subdivigion thereof shall be exempt from texation.

. %The pertinent parts of Article T150, vhen read in comnec-
tion with the limitation on the suthority of the legislature to
exennt from taxation "public property used for public purroses" by
Article 8, Section 2, supra, was held velid in the case of City of
Abilene v, State, supra. Thas effect of #ald opinion 1s the seme
ag if egaid pertinent paris read: -

All property, vaethor real or personsl belong-
ing excluszively to this State, or any political eub-
divisgion thereof, used for public purposes, shall beo
exempt from taxation. : :

There are certain conetitutlonal and statutory exceptions
to the sbove statute, sz g0 construed, among others are Bections 6a
and 16a, Article 7, and Section la, Article 8, of the Constitution
and Secticng 17, 18, Artlole 7150, Revised Statutes, with vhich ve
are not hsre concerned. ' _ o

¥e have found no decizion of the courts of this State
based upon & like gtate of facte, ,

In the case of State v. City of Houwton; 140 8. V. {(2d)
277, (vrit of error refused), it vas held that property purchased
vith nmoney from & gpeciel fund by a city, in oxcees of portion re-
quired for & bouleovard, for purpose of obtalning a-bstter bargain,
but held b7 city for sale at a falr price, vas held for a “public
purpose,® in eense that it was bought and vas being held to preserve.
the specizl fund, &nd hence was not subject to taxation by the
State of Texaes end Harrls Qounty. The court found that the city
purchased <he entire tract, including the part ugzed for & boulevard
2g vell ag the excess not g0 uged, to preserve the gpeclel fund
from vhick the purchase price was piid, uwith reference to tnig
Yinding, t-e court said:
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“If the property vae bought and i® being held
to preserve such fund, how can it be said that it
vag not bought, end ig now being held for a public
purpose, # ®# # Yhen the city doos sgell s=uch pro-
perty, it.must necesesarily apply the proceeds to
tRoadvays to Turning Basls Funds and Bonds.'"

The Court, aftor quoting at great lenglth from the case of the City
of Sherpen v. Willieme, 84 Tex. 421, 19 8. W. 606, concludes its
opinion by saying: -

. ®The triasl court's Jjudgment ig clearly right
< if the propzriy constitutes a‘part of the special
~ fund; and it seems clear to us that such property
38 go; if any case, the stipuleted facts support &
finding dy the triel court to that effect, and ve
vill asgsume the court go found. This being sgo, it
iz nelther taxeble nor ceapable of being sgold for
taxes, ond thug diverted., OCf cowrse, if taxes corld
Ee levied on it, it could be selzed and £0ld for
aXe8. -

An exsmination of the lst of funds held on deposit to
the credit of Kent County by the depository bank at the time it
failed and went into iInvoluntary liquidetion, diszcloses that of
the total of more than $100,000 to the credit of said county only
$239.27 vas credited to the countyts Gemeral Fund, the balenceo vas
to the credit of numerous epecial funde, none of vhich could be
diverted to suy otker fund or purpose, but must dbs used exclusive-
ly for the purposce for vhich they vwere each croated, vhethey» de-
r%ved from taxation, the gale of bonds, or donations by the State
of Texas, - :

¥We can see no digtinction in principles between this cese

&nd that of the City of Shormen v. Williams, supra, and State v.
City of Houston, supra. In the Sherman case, the real properiy
involved vaz token by the clty in settlement made with a defanlt-
ing tax collector who had¢ collected taxer levied to pay the in-
torest and create & ginking fund on a certaln bonded obligation

of the city, but did not account to the city for esnme, The court
held, ag it did in the Hcuston cage, that the property vhen sold
ehould be credited to the gpecial fund. That part of the opinion
of the court, wé congider pertinent here, reade as follovs:

®tho taxes collected could not hsve been appro-
priated to satisfaction of appelleots claim had they
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beon paid over by the collector; and for the protec-
~ tion of the taxpayers ag vwoll ag creditory, it secme
to ug that the property in controverey should bs
fdeemed a part of the fund, the misapplication of
vhich made it nscegsary for the c¢ity to acquire
© title to it. . ‘

YIr a texpayor had falled to pay the tax on
.. a¢count of vhich the monsy was collected, thon on
esle of hig property, if no bid vas made, it would
have been struck off to the city and a deed mads to
it, under which the ¢ity would have had the pover
‘to oonvey the property to & purchaser from it, Rev,
" 8tat., Art. 349, The money received on such & sale
~would go to the fund on account of vhich thoe tax
vaz levied, and we &ee no reason why the proceeds
of the sale of the property in coniroversy should
not belong to the fund on account of which the
gaxee ngver paid over by the collector were col-
ectedo i ’ SR .

The fecte before us disclose that vhen the deposlitory bank falled,
it vas pot oanly ingolvent, but that the sureties on ite bond given
to the county to securse the county's funds and its availabls and
permanent gchool funds vere also ingolvent, .so that from the li-
quidation of the bank's agsets end it bondsmen only 343 dividend
vag paid to the county which sum was credited pro rate to esch of
the accounts standing on the books of tho depository to the credit
of -tho county and its school funds. The couaty foreclored ite
deed of trust lien on part of the land here involved and st its
galé by the trustes purchased the same. The other lands involved
vere acquired by purchasze from tho deposlitory bank's receiver for
a nominel considerstion. Tha lands have at all timse since their
purchage belonged to Kent County, subject to the indebtedness due
"the State as original purchase money.  The county has never been
able to find a purchager for same at a falr and reasonable price.
These landz were aocquired by Xeat County golely for the protsction
of the sevaral fundes above named; are clearly & part of each of
pald funde; and, ag herctofore siated, vhatover amount ig received
from the eale of the lands by the county vill be crodited proport-
ionately to ecch of egzid funds., Vhile only & particular epccial
fund vas involved in the Sherman case and the Houston cave, ve
heve hore several speclal funds, zome belonging to the county,
others to gchool and road districte, also a very insignificant

sum belopging to the county's general fund, all of which are cer-
tainly public funda., With no court decleion directly in point to

4
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guidoe us, we have reached the concluslon that the lande are pub-
‘116 lande of EKont County and as such arc being held only for pub-
1lic purposes, therefore are exenpt from all taxstion for the years
eubgsequent to the year in vhich the county scquired title trereto.
The Murdoch land was acquired by the county in May, 1935, there-
fore 1t vas not sudbjJect to taxation for the year 1936 or upon any
pubsequent yoar vwhile it ie £0 hold and owned., Ve are not edvised
a8 to the date the title to the other lands here involved paseged
to the county.

' The ebove stated conclusions coastitute our eanaver to
question No. 1. : : : _

Howevor, tho question of taxes vhich were delinquent at
the time of end prior to the acqulsition of the land prozent &
rathor difficult propofltion. This is &0 because, o far ag ve
have beon able to ascertain, that precise question, as here pre-
gonted, has never bsep baforg ouwr courts. .

: : In the case bf Chiidreas County v, State, 92 S.W. (24)
1015, the Supreme Court in snsveping certifled questions, epaok-
ing through Justice Sharp, sald:

. *The county is meroly an arm of the State. It
ie & political subdivision thercof. 1In view of the
~ relation of a county to the 8tate, the State nay
use, and freguently c¢ogs uge, a county as ite agont
in t%e discharpge of the Btate's functiong and dut-
* eg. . - .

The court further eaid;

®mile thisz precise question, o far as ve know,
hag nover been determlned by thie court, we think the
great wveight of authority sustaine the rule that when
thoe title to thisg lard roverted to Childrese County,
the tax lien for State purposes becane msrged with
the ocuncrship of land by the county. This property,
dedicated to & county excluslivély for a public pur-
poge, &nd having been sold by the county to indivi-
duals, wao failed to comply with the contract of
gnle, vhercupon tho title to the land reverted to
the county, cannol be burdened vith taxes due the
State during the timo it was privately owned.®

e -
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It i# truo that in the above case the court vas congsider-
ing county school land, which under Article 7, Section 6a of our
Constitution, ig taxable except for State purposes., But in that
caso tho lond hed become private property and liable for State tax-
ef. It then reverted back to the county with taxes for State pur-
poees being delinquent. In so far as such delinquent taxes are for
State purposes, vo belleve that the decision is applicable,

You are, therefore, advised that the tax lien for State
taxes becams merged with the title of Kent County and that neither
the couaty nor the land can be held for such taxes. '

The question of delinqueﬁtftaxes other than thogse for
state purposes present & etill more complexing problom.

Hovever, at the outset, we vant to state that the deci-
elon of the Supreme Court in the caro of Childress County v. State,
eupra, doeg not apply to this case insofar es taxes for purposes
other than State are concornsd. .

0 Ayticle 1), Section 9 of the Conatitution of Texzas, pro-
vides in part as follovs: BT

“ohe property of counties ¥ 8 owned and held
only for public purposes ® ¥ % ghall be exenpt from
force gale & # &.F ST,

It is therefore, appersnt that the land cannot be sold
for tezes because wo have heretofore held that the land iy public
yroperty held for public purposes. Our kolding is suetained by the
cage of State v, Stovall, 76 8. W. {(2d) 206, (vrit rofused) vherein
the ¢ourt enjoined the sale of land under a tax Judgment in favor
of Rugsk Indopendent School District, vhero the l&nd had been ascquir-
ed by the State for a public purpoce before the tax Judgment of the
gchool district became final, . T T

. However, 3in tho case of City of Dallasz v, State, 28 S.V.
{2a) 937, the court held that the city muet pay the taxes due the
State, county, road district and school district, which vwere de-
linguent before the purchase by the oity. In that case tho court
did not discusa the merits of its holding and in view of the fact
that vo are bound by that decleion, ve shall not speculate on the
courtts reasons, : ‘ :

.. 4
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Yo, therefore, hold that EKent County iz liable for g1l
taxee due before tho acquisltion by the county, ercept taxes for
State purpoaes.

Youre very truly

- ATTORMEY-GENERAL OF ':ems

Aﬂ%{ﬂ Cocke

Asgsictoant
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